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ORDER

The opinion filed on February 20, 2001, and appearing at
240 F.3d 845, is amended in accordance with the attached
amended opinion.

With these amendments, the panel has voted to deny the
petition for rehearing. Judges Kozinski and Graber have voted
to deny the petition for rehearing en banc, and Judge Aldisert
has so recommended.

14120



The full court was advised of the petition for rehearing en
banc. A judge of the court requested a vote on whether to
rehear the matter en banc. The matter failed to receive a
majority of the votes of the nonrecused active judgesin favor
of en banc consideration. Fed. R. App. P. 35(b).

The petition for rehearing and petition for rehearing en
banc are DENIED.

OPINION
PER CURIAM:

These appeals by California correctional officers, aformer
prison warden and the former state Director of the Depart-
ment of Corrections from the denia by the district court of
their motions for summary judgment on the ground of quali-
fied immunity require us to decide whether emergency
responses and prison security measures, undertaken to control
alarge-scale disturbance in a prison yard, constituted Eighth
Amendment violations under circumstances in which Appel-
lee Donnell Jeffers, an inmate, was wounded by arifle shot
fired by a correctional officer.

To determine whether the rights assured Jeffers by the

Eighth Amendment were violated, we must examine

" "whether force was applied in agood faith effort to maintain
or restore discipline or maliciously and sadistically for the
very purpose of causing harm.'" Whitley v. Albers, 475 U.S.
312, 320-21 (1986) (quoting Johnson v. Glick, 481 F.2d 1028,
1033 (2d Cir. 1973) (Friendly, J.)).

Jeffers was shot in the neck during amajor prison distur-
bance at California State Prison-Sacramento ("CSP-Sac") on
September 27, 1996. He sued correctional officers at CSP-
Sac, the former warden at CSP-Sac and the former director of
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the Cdlifornia Department of Corrections ("CDC") under 42
U.S.C. 8§ 1983 for Eighth and Fourteenth Amendment viola-
tions and under various California constitutional and statutory
provisions. Appellants, who unsuccessfully moved for sum-
mary judgment on the basis of qualified immunity, bring
interlocutory appeals of the district court's partial denials of
their motions.

Sam Bess and Margaret Y erby, correctional officers at
CSP-Sac, are Appellants at Nos. 15869 and 15870; Theo
White, former warden at CSP-Sac, appeals at No. 99-15868;
and James Gomez, former director of the CDC, appeals at No.
99-15867. These appeal's, which have been consolidated,
require us to decide whether the district court erred in failing
to grant the motions for summary judgment based on quali-
fied immunity brought by the Appellants.

Jeffers original complaint, filed on July 22, 1997, contains

18 claimsfor relief. He alleges that: (1) all defendants vio-
lated protections assured by the Eighth Amendment; (2)
Gomez and White violated the Eighth and Fourteenth Amend-
ments by knowingly using customs, policies or practices
which authorized and encouraged the use of excessive force;
(3) all defendants deprived him of liberty without due process
of law; (4) all defendants demonstrated deliberate indifference
to his persona security in violation of the Fourteenth Amend-
ment; (5) al defendants violated the Eighth and Fourteenth
Amendments by inflicting upon him unnecessary and wanton
pain; (6) Gomez and White violated the Eighth and Four-
teenth Amendments by failing to properly train and supervise
custodial staff with respect to the use of deadly force; and (7)
the actions of Bess and Y erby were racially motivated in vio-
lation of hisright to equal protection. Claims (8) through (18)
were various state congtitutional and statutory claims against
Bessand Yerby.
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By consent of the parties, the case was assigned to a magis-
trate judge. Appellants moved for summary judgment on all
clams. The district court granted summary judgment on some
claims, but it denied relief on motions brought by Gomez and
White on Jeffers Eighth and Fourteenth Amendment claims
and virtually al motions brought by Y erby and Bess. The
court concluded that there were disputed issues of material
fact asto the intent of Y erby and Bess when they fired their
rifles and that a jury should determine whether they fired in
agood-faith effort to maintain or restore discipline or whether
they acted maliciously and sadistically with the intent to cause
harm. The court aso decided that the evidence presented by
Jeffers gave rise to triable issues of fact asto (1) whether
Gomez and White were aware of an excessive number of
inmate shootings by prison guards in California prisons prior
to the disturbance during which Jeffers was shot, (2) whether
California prison guards were shooting inmates at an unusu-
ally high rate in comparison to guards in the rest of the coun-
try, and (3) whether correctional officers were properly
trained and supervised in the use of force and in procedures
to notify superiors of a potentially dangerous incident.

The court held that none of the defendants were entitled to
summary judgment on the basis of qudified immunity. 1 We
disagree. We hold that the material facts in this case are not
in dispute and that Appellants are entitled to qualified immu-
nity. Accordingly, we reverse the denia of the motions for
summary judgment.

On September 27, 1996, a"major racia disturbance”

1 Jeffers abandoned claims (8) through (18) against Gomez and White

and, in his amended complaint, he alleges that only Bess actions were
racially motivated in violation of the Equal Protection Clause. He does not
appeal the denial of summary judgment of the state constitutional and stat-
utory claims.
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occurred when groups of Hispanic inmates attacked Black
inmatesin the main yard at B facility at CSP-Sac. The distur-
bance involved between 150 and 200 inmates and |asted
approximately thirty minutes, and is regarded as one of the
largest disturbancesin the history of the Department of Cor-
rections. The guards used side-handled batons, pepper spray,
.37 mm launchers and mini-14 rifles to quell the disturbance.
In the process, seven guards fired twenty-one rounds from the
mini-14 rifles. Therifle fire injured four inmates, including
Jeffers, and killed afifth inmate.

A.

Appellant Bess tetified that, before the inmates were
released into the prison yard, another correctional officer told
Bess that he had heard from an inmate that "the Hispanics
were planning to hit the Blacks that morning.” After investi-
gating the matter and determining that, "at most, the Hispanic
inmates were going to do a "housecleaning' (i.e., assault one
of their own group),” Bess superiors, Captain Walker and
Sergeant Baughman, decided to send the inmates into the
yard. Shortly after the inmates were rel eased, Bess noticed
that the Hispanic inmates did not commence their regular yard
activities, but instead walked toward an area of the yard rou-
tinely occupied by Black inmates. Because of this unusual
behavior, Bess called Y erby to come to the window in the
tower where they were stationed. After witnessing five His-
panic inmates "running and attacking [other ] inmates,”" both
Bessand Yerby yelled "yard down!" Bess then saw an His-
panic inmate with a weapon in his hand chasing a group of
Black inmates. He put down his .37-mm launcher, grabbed his
mini-14 rifle and fired a warning shot.2

Approximately ten seconds after firing this warning shot,
Bess attempted to "sight” an Hispanic inmate who was trying

2 Asthe magistrate judge noted, the .37-mm launcher is designed to

knock down or disable a person, and isless lethal than therifle.
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to stab other inmates with a weapon. Bess attested that, while
he intended to shoot this Hispanic inmate, he decided that
there were too many obstructions preventing a clear shot, so
he fired a second warning shot into the wall. After the second
shot, Bess saw a Black inmate come up from a"down" posi-
tion with an unidentified weapon in his hand. Bess fired to
disable the Black inmate when he saw him raise his weapon
in an apparent stabbing motion. Bess aimed for the inmate's
upper left arm, near the shoulder, but he believes that he
missed him. After he fired this third shot, he saw an officer
escort awounded inmate out of the yard. Bess fired four other
shots during the disturbance, but those shots were fired in
areas of the yard other than where Jeffers was injured.

B.

Appellant Y erby testified that at the outset of the distur-
bance, when she observed Hispanic and Black inmates fight-
ing, both she and Bess yelled "yard down," and she heard
"yard down" coming over the public address system. She then
witnessed an Hispanic inmate, wielding a knife-like weapon
in hisright hand, back a Black inmate up against awall.
When she observed the Hispanic inmate make an under-
handed stabbing motion toward the Black inmate, Y erby fired
her weapon, aiming for the Hispanic inmate's right hand. She
fired this shot at approximately the same time that Bess fired
his third shot. Because she had a clear shot of the Hispanic
inmate's right hand, Y erby did not fed that the Black inmate
was at risk of being shot. However, she admitted in her depo-
sition that it was possible that her shot could have ricocheted
off thewall and hit the Black inmate. Additionally, approxi-
mately twenty minutes later, Y erby fired awarning shot into
an unoccupied area when she observed prison staff in immi-
nent danger.
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C.

Appellee Jeffers estimated that he was shot during the first
ninety seconds of the disturbance.3 He stated that he was play-
ing chess a a bench when he was attacked by an unidentified
Hispanic inmate who was wielding a weapon consisting of a
five- to six-inch nail with a plastic handle. The attacker
"nicked" Jeffers cheek. Jeffers was holding his attacker's
armsto fend off any further attack when he was shot. Jeffers
was charged with, but found not guilty of, "participation in a
racial disturbance." He does not know definitively the identity
of the person who shot him, but he alleges that it was either
Bessor Yerby.

D.

Following the disturbance, the Investigative Services Unit
was a so unable to determine who shot Jeffers. A Shooting
Review Board ("Board") was convened to determine whether
the shots fired were within the CDC's shooting policy
("Shooting Policy"). The Board was unable to determine who
shot Jeffers, but narrowed it down to Bess or Y erby. Ulti-
mately, the Board concluded that it was more likely that

Y erby shot him, because " Jeffers described the situation in
which he was shot in much the same terms as Officer Y erby
describes the scenario in which she fired for effect.” The
report also notes that, "[r]egardless of the officer who fired
the shot, there is a possibility that Jeffers was not the intended
target and was hit by accident.” The Board determined that
the shotsfired by Bess and Y erby were within the Shooting
Policy.

The Didtrict Attorney's office eventually filed areport,
concluding that there was insufficient evidence to establish
that any of the officers who fired their rifles during the distur-
bance acted criminaly and ruling that the shooting of Jeffers

3 Thiswas the conclusion of the Shooting Review Board.
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was accidental. The District Attorney's report also states that
Jeffers "does not believe that the staff shot him intentionally.”

Asan initial matter, we address whether we have jurisdic-
tion over these consolidated interlocutory appeals. Although
the denia of summary judgment is not ordinarily an appeal-
able order, we have jurisdiction to consider an interlocutory
appea when, as here, the ground for the motion is qualified
immunity. Schwenk v. Hartford, 204 F.3d 1187, 1195 (Sth
Cir. 2000) (citing Behrensv. Pelletier, 516 U.S. 299, 312
(1996)); see also P.B. v. Koch, 96 F.3d 1298, 1301 (9th Cir.
1996) (holding that, when there was a claim of excessive
force on the part of a school principal, the district court's
denial of qudified immunity on summary judgment was
appealable immediately). Our jurisdiction in these matters
generaly islimited to questions of law and does not extend
to clamsin which the determination of qualified immunity
depends on disputed issues of material fact. See Schwenk, 204
F.3d at 1195 (citing Johnson v. Jones, 515 U.S. 304, 319
(1995)). Where disputed facts exist, however, we can deter-
mine whether the denial of qualified immunity was appropri-
ate by assuming that the version of the material facts asserted
by the non-moving party is correct. Id. (citing Behrens, 516
U.S. at 312). Consequently, we evaluate Appellants' claims of
qualified immunity by resolving al factual disputesin Jeffers
favor. Seeid.

Although those jurisdictional principles are easily stated,

their application can be anything but smple. In thiscaseg, itis
clear that we have jurisdiction over the appeals of defendants
White and Gomez, because their appeals present straightfor-
ward issues of law. It is not immediately obvious that we have
jurisdiction over the appeals of defendants Bessand Y erby,
because the district court denied them qualified immunity on
the basis that there remained issues of material fact regarding
their motives. However, a careful review of our cases and
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those of the Supreme Court leads us to conclude that we have
jurisdiction over all the appeals before us.

A. Johnson, Behrens, and Their Progeny

In Johnson v. Jones, 515 U.S. 304, 319-20 (1995), the
Supreme Court held that an appellate court lacks jurisdiction
over an interlocutory appeal of adenia of qualified immunity
to the extent that the trial court's determination turns on its
conclusion that "the pretrial record sets forth a genuine' issue
of fact for trial.” That is, an appellate court lacks jurisdiction
over an interlocutory appeal challenging the sufficiency of the
evidence supporting the trial court's conclusion that an issue
of fact exists. Id. at 313.

The Supreme Court gave a cautious reading of Johnson just
afew monthslater, in Behrens. There, the district court
denied the defendant's motion for summary judgment on
qualified-immunity grounds because, initsview," "[m]ateria
issues of fact remain as to defendant Behrens on the Bivens
clam." Pelletier v. Federal Home L oan Bank of San Fran-
cisco, No. CV 89-0969 (CD Cadl., Sept. 6, 1994) .. . . [T]he
Ninth Circuit dismissed the appeal “for lack of jurisdiction.'
Pelletier v. Federal Home L oan Bank of San Francisco, No.
94-56507 (CA9, Nov. 17, 1994)." Behrens, 516 U.S. at 304-
05. In context, our court seemsto have been rgjecting the
defendant’s right to bring a second interlocutory appeal (fol-
lowing summary judgment, when an earlier appeal had fol-
lowed a motion to dismiss); but in reversing our holding asto
lack of jurisdiction, the Court took painsto discuss the alter-
native Johnson theory. The Supreme Court sent the case back
to the Ninth Circuit for consideration on the merits saying,
among other things:.

[R]espondent asserts that appeal of denial of the
summary-judgment motion is not available because
the denial rested on the ground that "[m]aterial
issues of fact remain.” This, he contends, renders the
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denial unappealable under last Term's decision in
Johnson v. Jones, 515 U.S,, at 313-318, 115 S.Ct., at
2156-2158. That is a misreading of the case. Denial
of summary judgment often includes a determination
that there are controverted issues of material fact,
see Fed. Rule Civ. Proc. 56, and Johnson surely does
not mean that every such denial of summary judg-
ment is nonappealable. Johnson held, simply, that
determinations of evidentiary sufficiency at sum-
mary judgment are not immediately appealable
merely because they happen to arise in aqualified-
immunity case; if what is at issue in the sufficiency
determination is nothing more than whether the evi-
dence could support afinding that particular con-
duct occurred, the question decided is not truly
"separable” from the plaintiff's claim, and hence
thereis no "final decision” under Cohen[v. Benefi-
cial Industrial Loan Corp., 337 U.S. 541 (1949) ]
and Mitchell [v. Forsyth, 472 U.S. 511, 526 (1985)].
See 515 U.S,, at 313-318, 115 S.Ct., at 2156-2158.
Johnson reaffirmed that summary judgment determi-
nations are appeal able when they resolve a dispute
concerning an "abstract issu[€] of law" relating to
quaified immunity, id., at 317, 115 S.Ct., at 2158 --
typicaly, the issue whether the federal right alleg-
edly infringed was "clearly established,” see, eq.,
Mitchell, supra, at 530-535, 105 S.Ct., at 2817-2820;
Davisv. Scherer, 468 U.S. 183, 190-193, 104 S.Ct.
3012, 3017-3019, 82 L.Ed.2d 139 (1984).

Behrens, 516 U.S. at 312-13 (emphasis added; emphasisin
original in boldface).

After Behrens, we have clarified that any issue of law,
including the materiality of the disputed issues of fact, isa
permissible subject for appellate review.

For example, in Knox v. Southwest Airlines, 124 F.3d 1103
(9th Cir. 1997), a civil rights action, we responded to a con-
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tention that we lacked jurisdiction over the defendants appeal
from an order denying summary judgment based on qualified
immunity. The district court had ruled that there was a dis-
puted issue of fact asto "whether the officers had probable
cause to arrest Knox." Id. at 1105. After discussing the then-
recent opinion in Behrens, we said:

Thus, we have jurisdiction over an interlocutory
appeal from the denial of qualified immunity where
the appeal focuses on whether the defendants vio-
lated a clearly established law given the undisputed
facts, while we do not have jurisdiction over an
interlocutory appeal that focuses on whether thereis
a genuine dispute about the underlying facts. See
Armendariz v. Penman, 75 F.3d 1311, 1317 (9th Cir.
1996) (en banc) ("[W]e have jurisdiction to review
the district court's decision that the defendants
alleged conduct violated clearly established law, but
the collateral order doctrine does not provide appel-
late jurisdiction to review the district court's deci-
sion that genuine issues of materia fact exist for
trial."). Even if disputed facts exist about what actu-
ally occurred, a defendant may till file an interlocu-
tory appedl if the defendant's alleged conduct in any
event met the standard of objective legal reasonable-
ness under clearly established law regarding the
right allegedly infringed. See Behrens,[516 U.S. at
313], 116 S.Ct. at 842.

Id. at 1107 (emphasis added). We then distinguished Johnson,
in which the defendant smply denied having committed the
complained-of acts at all, from a case like Knox , which pres-
ents the issue whether the alleged conduct violated a clearly
established legal standard. 1d.

Similarly, in Schwenk, we considered on the merits the
defendant's appea from adenial of amotion for summary
judgment. The plaintiff, atranssexua prisoner, had brought
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an Eighth Amendment claim based on the defendant's forc-
ible sexual assault. 204 F.3d at 1193-94. Concerning our juris-
diction, we held:

[T]his court is not precluded from reviewing [an
order denying summary judgment based on qualified
immunity] on appeal merely because some of the
facts are disputed; rather, for purposes of determin-
ing whether the alleged conduct violates clearly
established law of which areasonable person would
have known, we assume the version of the material
facts asserted by the non-moving party to be correct .
On this appeal, then, we consider whether, resolving
all factual disputesin [the plaintiff's| favor, [the
defendant] is entitled to qualified immunity from
[the plaintiff's] claims. ... We conclude that heis
not entitled to qualified immunity with respect to
Section 1983 -- the Eighth Amendment claim. . . .

Id. at 1195 (citations omitted) (emphasis added). We
explained that no reasonable prison guard could possibly have
believed, at the time of the sexual assault, that such conduct
was constitutional. 1d. at 1196-98.

Other circuits share our view on the availability of interloc-
utory review of adenia of qualified immunity premised on
the existence of adisputed issue of material fact. See, e.q.,
Farmer v. Moritsugu, 163 F.3d 610, 614 (D.C. Cir. 1998)
(holding that jurisdiction exists when the defendant”has
effectively conceded the facts as alleged by [the plaintiff],
contesting instead whether those facts could support a conclu-
sion that he violated [the plaintiff's| constitutional rights");
Winfield v. Bass, 106 F.3d 525, 530 (4th Cir. 1997) (en banc)
("[W]e have jurisdiction over aclaim that there was no viola-
tion of clearly established law accepting the facts as the dis-
trict court viewed them."); Salim v. Proulx , 93 F.3d 86, 90 (2d
Cir. 1996) ("An appedl isavailable. . . to challenge the trial
judge's regjection of the immunity defense where the defen-
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dant contendsthat . . . on the facts that the plaintiff alleges are
true, . . . theimmunity defense is established as a matter of
law .. ..").

From Behrens and its progeny we conclude that we may
consider the legal question whether, taking all facts and infer-
ences therefrom in favor of the plaintiff, the defendant never-
thelessis entitled to qualified immunity as a matter of law.
Ordinarily, that is aquestion that we can, and should, answer
in an appeal of thiskind. But the plot thickens when we turn
to the problem of applying that general rule when the context
isatort claim in which motive is an essential element. John-
son does not give us the answer; as the First Circuit put it:

Johnson involved afactual dispute about what
occurred, not an issue of motive, and its full implica
tions for motive cases may not have been entirely
apparent. Given the policies set forth in Harlow]v.
Fitzgerald, 457 U.S. 800, 817-18 (1982)], and
Anderson [v. Creighton, 483 U.S. 635, 641 (1987)],
officials arguably do need some specia protection
against charges of improper motive, which are easily
made and which may be supported smply by an
alleged remark of the defendant made when only the
plaintiff was present. The problem for officials fac-
ing such lawsuitsis very real.

Tang v. Rhode Idand, 120 F.3d 325, 327 (1st Cir. 1997) (cita-
tion omitted).

B. The Relationship Between Qualified |mmunity
and Motive

Crawford-El v. Britton, 523 U.S. 574 (1998), provides

some guidance as to how we should approach an interlocutory
appeal in acase in which the district court has denied quali-
fied immunity because issues of fact remained regarding the
defendant’'s motive. Crawford-El states that,"although evi-
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dence of improper motive isirrelevant on the issue of quali-
fied immunity, it may be an essential component of the
plaintiff's affirmative case." Id. at 589. In context, Crawford-
El appears to be speaking about the kind of motive considered
in Harlow v. Fitzgerald, 457 U.S. 800, 817-18 (1982), where
the plaintiff alleges that the defendant's objectively reason-
able conduct was motivated by malice. But some constitu-
tional rightsinvolve freedom only from governmental action
taken because of a bad motive. In such cases, the question
whether the officer's conduct was "objectively " reasonable
inevitably requires usto look at whether a reasonable officer
could have known that acting with a particular mental state
violated the plaintiff's rights.

In a case involving a motive-related claim, the question of
motive can arise during the qualified-immunity inquiry in
three ways. First, it may be clear to any reasonable officer that
engaging in Conduct X with MotiveY isunconstitutional, but
thereis afactua question whether the conduct occurred. If the
district court identifies that kind of factual dispute, Johnson
and Crawford-El say that we have no work to do on appeal.

Second, there may be no question that Conduct X occurred

and that Motive Y was present, but thereisalegal question
whether Motive Y is permissible. The availability of qualified
immunity in such a case naturally turns on whether it was
"clearly established law" that Motive Y was impermissible.
Nothing in Johnson or Crawford-El suggests that we are pre-
cluded from answering alega question of that kind.

The third scenario is a case in which Conduct X isundis-
puted, but it is disputed whether the defendant possessed
Motive Y. No reasonable defendant could believe that doing
X with Motive Y isconstitutional; but every reasonable
defendant would believe that doing X with Motive Z is consti-
tutional.

That isthe kind of case we have here with respect to defen-
dants Bess and Y erby. Because qualified immunity is
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designed to protect defendants even from defending the
action, it is not enough of an answer to say that the defendant
should just wait to win on the merits.

Thus, we must resolve whether we have jurisdiction to
review the district court's ruling in this third kind of case
when thereisan alegation of bad motive, but no evidence of
bad motive, and when the evidence, viewed in the light most
favorable to the plaintiff, demonstrates that the defendant's
conduct was not objectively unreasonable, but the district
court nevertheless denies summary judgment, ruling that the
defendant's motive isin dispute. When there is an allegation
about the conduct part of the equation, but insufficient evi-
dence of that conduct to create a genuine issue of material
fact, our cases permit review.

Here, we must decide whether the usual analysis changes

just because a case involves allegations that a defendant acted
with acertain mental state. Logic suggests that the answer
should be "no." Although we must accept al the plaintiff's
factual allegations as true, he must do more than smply alege
that the defendants acted with an improper motive in order to
survive summary judgment. He must " “put forward specific,
nonconclusory factual allegations' that establish improper
motive." Crawford-El, 523 U.S. at 598 (quoting Siegert v.
Gilley, 500 U.S. 226, 236 (1991) (Kennedy, J., concurring in
judgment)). Crawford-El applied that specificity requirement
in reviewing summary judgment on a plaintiff's affirmative
case, but there is no principled reason why we should use a
different standard in reviewing summary judgment on the
affirmative defense of qualified immunity.

Indeed, after Crawford-El, we have applied this specificity
reguirement when considering the appropriateness of sum-
mary judgment on the affirmative defense of quaified immu-
nity, even when the disputed issue is motive. In Cunningham
v. Gates, 229 F.3d 1271, 1284 (9th Cir. 2000), we reviewed
adigtrict court's order denying summary judgment on a
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qualified-immunity defense, invoking the collateral order doc-
trine. We acknowledged that our jurisdiction islimited to
legal issues. Id. Notwithstanding that limitation, we reversed
the district court and, further, granted qualified immunity (and
summary judgment) to several defendants on severa claims
because of a dearth of evidence. For example, with regard to
aclaim that nonshooting officers had fabricated evidence, we
said:

The plaintiffs offer not an iota of evidence that the
non-participating officersin this case ever fabricated
evidence. Rather, plaintiffsrely on conclusory alle-
gations and a report published by the Christopher
Commission several years before the events giving
rise to the instant actions, which says nothing about
the individual conduct of any of the officersinvolved
in the action. Given the complete lack of evidence
suggesting any of the defendant officers fabricated
evidence, we find that none of the defendant officers
can be held liable for their alleged involvement in
fabricating evidence.

Id. at 1291-92. More specific to the question of motive, we
also considered the plaintiffs claims that city council mem-
bers had promoted and ratified the use of excessive force by
voting to indemnify police officers against punitive damages
awards. If the council members had acted in bad faith in mak-
ing those decisions, then they were not entitled to qualified
immunity. But they were entitled to qualified immunity, and
summary judgment, if no genuine issue existed on the mate-
rial fact of whether they had acted in bad faith when they
made the indemnification decisions:

In order to defeat the council members motion for
summary judgment in the Smith case, Smith must
present some evidence that the council members did
not implement section 825's indemnification proce-
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durein good faith . . . . Smith failed to meet this bur-
den.

Id. at 1293. The council members evidence suggested affir-
matively that they had implemented the indemnification pro-
cedure in good faith. That being so, we not only exercised our
jurisdiction, but we reversed the district court's denial of sum-
mary judgment on the council members qualified-immunity
defense, despite "Smith's conclusory alegations™ of bad faith.
Id.

Chateaubriand v. Gaspard, 97 F.3d 1218 (9th Cir. 1996),

is not to the contrary. In Chateaubriand, aformer communi-
cations coordinator for the state senate's Democratic caucus
sued caucus leaders under § 1983, claiming that they had
demoted and replaced him because of his First Amendment-
protected speech. The historical facts (such as the demotion
and the existence of the protected speech) were undisputed,
but the caucus leaders motive was disputed. The district court
denied summary judgment to the defendants on their claim of
qualified immunity, and we held that we lacked jurisdiction
to review the matter of motive. Id. at 1223. We did that even
in the face of the defendants argument that there was no evi-
dence, but only an allegation, of bad motive. 1d.

There are two reasons why Chateaubriand does not detract
from the Cunninghamapproach. It was not a'mere allega-
tions' case, and subsequent Supreme Court cases changed the
landscape.

First, notwithstanding the Chateaubriand defendants
assertion that there was no evidence of bad motive, in fact
there was. The district court had noted that the plaintiff did
not merely allege an improper motive; he also had presented
facts -- his vigorous complaints about illegal campaign prac-
tices and the immediately subsequent acts of the defendants
in freezing him out and demoting him, for example -- that
made it a"very close question.” Id. at 1223.
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Second, the intervening Supreme Court decision in
Crawford-El undercuts the reasoning of Chateaubriand.4 In
Crawford-El, the Supreme Court held that, with respect to the
substance of a qualified-immunity defense, allegations of
improper motive must be both specific and nonconclusory.
523 U.S. at 598. The panel in Chateaubriand did not have the
advantage of this analogous reasoning when it examined its
jurisdiction.

Finally, the Supreme Court's recent decision in Saucier v.
Katz, 121 S. Ct. 2151 (2001), underscores our jurisdiction in
this case. There, the district court held that the defendant was
not entitled to summary judgment on the plaintiff's claim of
excessive force, because genuine issues of fact remained on
whether the force used to remove the plaintiff from a demon-
stration and put him into a van was excessive. Id. at 2155. We
had taken jurisdiction of the defendant's appeal and affirmed
on the ground that there was a genuine issue of material fact
for trial, because there was a dispute as to what had happened
and one version of events showed a violation of a constitu-
tional right. Katz v. United States, 194 F.3d 962, 966-67, 970-
71 (9th Cir. 1999). We also held that the "reasonableness’
prong of the qualified-immunity inquiry and the"reasonable-
ness' prong of the excessive-force claim were identical. Id. at
968. In reversing our decision, the Supreme Court made four
points that inform our understanding here.

First, the Court held that a defendant is entitled to aruling
on qualified immunity

early in the proceedings so that the costs and
expenses of trial are avoided where the defense is

4 The panel in Chateaubriand also appeared to be unaware of the then-
recent Supreme Court decisionin Behrensv. Pelletier, 516 U.S. 299
(1996), or, at least, did not analyze its significance. As explained above,
in Behrens the Court moderated the jurisdictional bar suggested by John-
son. 516 U.S. at 312-13.
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dispositive. Qualified immunity is"an entitlement
not to stand trial or face the other burdens of litiga-
tion." Mitchell v. Forsyth, 472 U.S. 511, 526, 105
S.Ct. 2806, 86 L.Ed.2d 411 (1985). The privilegeis
"an immunity from suit rather than a mere defense to
liability; and like an absolute immunity, it is effec-
tively lost if a case is erroneously permitted to go to
trial." 1bid. Asaresult, "we repeatedly have stressed
the importance of resolving immunity questions at
the earliest possible stage in litigation.” Hunter v.
Bryant, 502 U.S. 224, 227, 112 S.Ct. 534, 116
L.Ed.2d 589 (1991) (per curiam).

Saucier, 121 S. Ct. at 2156 (emphasisin original).

Second, the Court held that the required first step in the
analysisisto consider the materials submitted in support of,
and in opposition to, summary judgment, in order to decide
whether a constitutional right would be violated if al facts are
viewed in favor of the party opposing summary judgment:

A court required to rule upon the qualified immu-
nity issue must consider, then, this threshold ques-
tion: Taken in the light most favorable to the party
asserting the injury, do the facts alleged show the
officer's conduct violated a congtitutional right? This
must be theinitia inquiry. . . .

If no constitutional right would have been violated
were the allegations established, there is no necessity
for further inquiries concerning qualified immunity.
On the other hand, if a violation could be made out
on afavorable view of the parties submissions, the
next, sequential step isto ask whether the right was
clearly established.

1d. (citation omitted).
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Third, the Court emphasized the broad discretion that must
be afforded to police officers who face tense situations, and
the importance of granting immunity even when officers
make mistakes. After discussing Graham v. Connor , 490 U.S.
386 (1989), and the need for "deference to the judgment of
reasonabl e officers on the scene,” id. at 2158, the Court said:

An officer might correctly perceive al of therele-
vant facts but have a mistaken understanding as to
whether a particular amount of forceislegal in those
circumstances. If the officer's mistake as to what the
law requires is reasonable, however, the officer is
entitled to the immunity defense.

Id. The converse dsoistrue:

Officers can have reasonable, but mistaken, beliefs
as to the facts establishing the existence of probable
cause or exigent circumstances, for example, and in
those situations courts will not hold that they have
violated the Constitution.

Id.

Fourth, and perhaps most important for the present discus-
sion, the Court chided us for taking aminimalist view of our
rolein reviewing aruling on summary judgment:

The approach the Court of Appeals adopted -- to
deny summary judgment any time a materia issue of
fact remains on the excessive force claim -- could
undermine the goal of qualified immunity to "avoid
excessive disruption of government and permit the
resolution of many insubstantial claims on summary
judgment." Harlow v. Fitzgerald, 457 U.S. 800, 818,
102 S.Ct. 2727, 73 L.Ed.2d 396 (1982).

Id. at 2156. The Court did not suggest that we lacked jurisdic-
tion to consider the defendant's appeal, but instead held that
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we deferred too much to the district court's conclusion that an
issue of fact precluded summary judgment. Indeed, the Court
has instructed us that the defendant "was entitled to qualified
immunity" and has returned the case to usto ensure dismissa
of the claim. Id. at 2160. It is true that motive was not an issue
in Saucier, but jurisdiction, as ever, was.

In summary, we believe that the applicable Ninth Circuit
cases, including Cunningham, properly analyze the question
of jurisdiction in this context. Under those precedents, we
conclude that we have jurisdiction to consider whether the
district court erred in holding that there is a genuine issue of
material fact respecting the motives of defendants Bess and
Yerby.

V.

Government officials enjoy quaified immunity from

civil damages unless their conduct violates "clearly estab-
lished statutory or constitutional rights of which areasonable
person would have known." Harlow, 457 U.S. at 818; see also
Behrens, 516 U.S. at 306 (describing Harlow 's standard as
one of "objective legal reasonableness")."A public officia is
not entitled to quaified immunity when the contours of the
allegedly violated right were sufficiently clear that a reason-
able official would understand that what he [was] doing vio-
late[d] that right.” Osolinski v. Kane , 92 F.3d 934, 936 (Sth
Cir. 1996) (aterationsin original) (citation and internal quota-
tions omitted). Determining whether a public official is enti-
tled to qualified immunity "requires atwo-part inquiry: (1)
Was the law governing the state official's conduct clearly
established? (2) Under that law could a reasonable state offi-
cia have believed his conduct was lawful ?' Browning v. Ver-
non, 44 F.3d 818, 822 (9th Cir. 1995) (citing Act Up!/
Portland v. Bagley, 988 F.2d 868, 871-72 (9th Cir. 1993)).
This standard " "gives ample room for mistaken judgments

by protecting “dl but the plainly incompetent or those who
knowingly violate the law.' " Hunter v. Bryant, 502 U.S. 224,
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229 (1991) (per curiam) (quoting Malley v. Briggs, 475 U.S.
335, 343 (1986)).

A.

The district court correctly determined that the first

prong of the quaified-immunity inquiry -- whether the law
governing Appellants conduct was clearly established -- had
been met. The Eighth Amendment protections afforded
inmates during violent prison disturbances have been delin-
eated by the Supreme Court on numerous occasions. See, e.q.,
Hudson v. McMillian, 503 U.S. 1, 8 (1992); Whitley, 475 U.S.
at 319. The court appropriately applied the well-settled princi-
ple that, "[a]fter incarceration, only the unnecessary and wan-
toninfliction of pain . . . constitutes cruel and unusual
punishment.” Id. (citations and interna quotation marks omit-
ted). Where a prison security measure is undertaken ostensi-
bly for the protection of prison officials and the inmate
population, force is deemed legitimate aslong asit is applied
"in agood faith effort to maintain or restore discipline [and
not] maliciousy and sadistically for the very purpose of caus-
ing harm.” 1d. at 320-21.

B.

Having determined that the law governing the use of force

in prison disturbancesis clearly established, the court then
proceeded to evaluate the second prong of the qualified-
immunity analysis -- whether Appellants could have reason-
ably believed that their conduct was lawful. It denied quali-
fied immunity based on its determination that there was ajury
guestion asto the officers subjective intent. The district court
specifically noted that (1) there were facts from which ajury
could find that either Bess or Y erby fired the shot that hit Jef-
fers; (2) Jeffers submitted sufficient evidence, if it is credited
by ajury, to demonstrate that defendants Gomez and White
were aware that existing procedures created a substantial risk
of serious harm to inmates and that they failed to respond rea-
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sonably to that risk; (3) defendants failures may have con-
tributed to Jeffers injuries; (4) there were disputed facts
concerning the reasons for Bess failure to warn anyone about
the rumor of violence in the yard on the day of the atercation,;
and (5) Jeffersraised a sufficient inference that Bess and

Y erby's motives may have been discriminatory.

Although a defendant's subjective intent is not relevant to
the qualified-immunity defense, his mental state is relevant
whereit isan element of the alleged constitutional violation.
See Crawford-El, 523 U.S. at 589 & n.11. As noted earlier,
to prevail on the motion for summary judgment, Jeffers must
" “put forward specific, nonconclusory factual allegations
that establish improper motive causing cognizable injury.” 1d.
at 598 (quoting Siegert, 500 U.S. at 236 ( Kennedy, J., con-
curring in judgment)). Thus Jeffers must alege factsin this
case that demonstrate that Appellants shot at Jeffers, or per-
mitted Jeffers to be shot, because of an unconstitutional
motive or state of mind.

1.

Jeffers makes several allegations that he contends raise an
inference that the force used by Bess and Y erby was mali-
cious or sadistic. For example, he notes that Bess' original
handwritten incident report states that Bess shot at the shoul-
der of aBlack inmate, and that a typed version prepared on
September 30, 1996, three days after the disturbance, states
that Bess aimed "at the left side of his body to disable.” These
two statements are not necessarily inconsistent; the latter sim-
ply uses the officia language "to disable." Nothing about the
change suggests that Jeffers was shot other than in a good-
faith attempt to bring the disturbance under control.

Jeffers also refersto atypewritten report presented by Bess
on November 14, 1996, six weeks after the incident, that
includes a statement that he fired a second warning shot,
although his original September 30, 1996 report does not
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mention this. These circumstances are immaterial because the
shot is mentioned in Bess' original handwritten report.
Although the word "warning" used to describe this second
shot was written in handwriting other than Bess, the writing
that is Bess clearly states that the shot struck the 7 block
mini-yard wall. Thisis consistent with awarning shot. There
IS no suggestion that this round struck Jeffers; nor does any
evidence suggest that the shot was fired in anything other than
agood-faith effort to control the disturbance. Asto changes
in Yerby'sincident report, her characterization of her second
shot was changed from "for effect” to "warning shot" by
someone she could not identify. That change isimmaterial
because the second shot was fired twenty minutes into the dis-
turbance, and Jeffers was shot in the first two minutes.

Neither Yerby nor Bessis able to state definitively that

they fired the shot that injured Jeffers. Jeffers contends that
thisfailure to "admit" to the shooting is evidence of the shoot-
er's malicious intent. We do not see why Bess and Y erby's
inability to identify who actually fired the shot suggests that

it was fired for any reason other than to control the distur-
bance. In the context of a mgjor disturbance involving 150-
200 inmates, where two officersfired in Jeffers direction at
approximately the same time, it is not surprising that neither
can state, with certainty, as to whose shot hit Jeffers. The offi-
cers uncertainty does not suggest malice or sadism or other-
wise create an inference of impermissible motive.

The digtrict court aso denied summary judgment based

on its determination that there were disputed issues of mate-
rial fact asto Jeffers clam that Bess and Y erby violated Jef-
fers Eighth Amendment rights by failing to prevent the other
from firing in amalicious manner. For the purpose of deter-
mining whether either officer's failure to intervene violated
Jeffers rights, only the officers conduct during the first
ninety seconds of the disturbance isrelevant.5 Y erby testified

5 Thus, it isimmaterial that Y erby "waited an entire 20 minutes before
firing her own second shot" and did not intervene to stop Bess during that
time. (Emphasis added.)
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that, after the disturbance broke out, she and other guards
yelled "yard down," and she heard gunfire and saw fights
everywhere. Her attention focused on an Hispanic inmate
approaching a Black inmate with aknife, and she watched the
Hispanic inmate for "[a]bout a minute" before pulling the
trigger. Shefired at approximately the same time that Bess
fired his shot. Understandably, she was focused on the yard
at thistime, and not on the actions of her colleague. More-
over, she had no reason to suspect that Bess would fire mali-
ciously. Therefore, her failure to prevent Bess from firing
does not create an inference of impermissible motive.

Bess failure to prevent Y erby from firing her weapon

also was objectively reasonable and creates no inference of
impermissible motive. The undisputed evidence shows that he
was scanning the yard, yelling "yard down," and firing shots
of hisown during the first ninety seconds of the disturbance.
There is no evidence that he was aware of any possibility that
Y erby was acting in a manner that violated Jeffers constitu-
tiona rights or that he had any opportunity to prevent her con-
duct.

According to Jeffers own account, he was being

attacked by an inmate with a knife-like weapon when he was
shot. That the bullet struck Jeffers rather than his attacker
amounts to negligence or recklessness, at most. According to
the District Attorney's Report, even Jeffers believed that he
was not shot intentionally. Given the absence of evidence
showing that either officer acted purposely to injure Jeffers
and the clearly established law that a prison guard is permitted
to use deadly force "in agood faith effort to maintain or
restore discipline,” Whitley, 475 U.S. at 320, both officers
actionsin firing their gunsin Jeffers vicinity were neither
malicious nor sadistic. They are therefore entitled to summary
judgment. The court erred in denying the summary judgment
motions predicated on this defense.
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V.

The court denied summary judgment also on Jeffers claim
that Bess failed to act on the rumors of violence because it
concluded that there were disputed facts relating to this claim.

Because this contention does not target behavior occur-

ring during an ongoing prison security measure, the"deliber-
ate indifference” standard governs. A prison officia is
deliberately indifferent to a substantial risk of serious harm to
inmates if that official is subjectively aware of the risk and
does nothing to prevent the resulting harm. Farmer v. Bren-
nan, 511 U.S. 825, 828-29 (1994). Deliberate indifference
requires that an official "both be aware of facts from which
the inference could be drawn that a substantial risk of serious
harm exists, and he must also draw the inference. " 1d. at 837.
We are not convinced that Bess behavior met the necessary
elements to make out a case of deliberate indifference.

Jeffers has not presented any evidence that permits an
inference that Bess had a"sufficiently culpable state of mind"
to be guilty of deliberate indifference towards the safety of the
inmates. 1d. at 834. Prison supervisors were told that Hispanic
inmates were planning to attack Black inmates, and Sergeant
Baughman, Bess immediate superior, interviewed the heads
of the various inmate factions. Regardless of whether it was
prudent for Sergeant Baughman and Captain Walker to order
the release of the yard after learning that the Hispanics were
planning to attack "one of their own," thereis no evidence

that Bess should have done anything differently once this
decision was made. He kept a close eye on the inmates once
they were released and, when trouble began, he immediately
shouted "yard down" and fired warning shots. The court erred
in denying Bess summary judgment motion on this claim.

VI.

The court denied summary judgment on Bess and Y erby's
motion countering Jeffers Equal Protection claim, holding
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that the plaintiff raised a sufficient inference that their
motives may have been discriminatory. The denia asto

Y erby is moot because Jeffers amended complaint, filed after
the magistrate judge's ruling, aleges that only Bess actions
were racially motivated in violation of the Equal Protection
Clause.

The court cited three evidentiary matters which it believed
raise an inference of Bess alleged discriminatory motive: (1)
Bess shot at a Black inmate who was making a stabbing
motion and at an unarmed Black inmate who was kicking an
Hispanic inmate, but only fired warning shots or no shots at
all at Hispanic inmates who were making stabbing motions;
(2) all but one of the inmates who were shot were Black, and
al the inmates who suffered stab wounds serious enough to
require medical attention were Black; and (3) some staff
members and inmates voiced concerns about the possibility of
the racial motives of the officers and the possibility that the
Black inmates were "set up.”

These factsfall short of alleging that Bess acted with

any unconstitutional motive. First, the district court's reliance
on the total number of inmates injured is misplaced. Jeffers
does not allege that Bess shot any other inmate besides him.
Accordingly, the fact that more Black than Hispanic inmates
were injured by others does not raise an inference that Bess
acted with adiscriminatory motive. Likewise, Jeffers allega-
tions that unidentified staff members and inmates believed
that some correctional officers acted with discriminatory
intent do not support the inference that Bess, in particular,
acted with discriminatory intent. The unarmed Black inmate
at whom Bess fired was in amob of eight to ten inmates who
were kicking two inmates who were on the ground; the record
shows no similar situation involving an Hispanic inmate. Jef-
fers has not made the specific, nonconclusory factual allega
tions that establish Bess shot at Jeffers with a discriminatory
motive. See Crawford-El, 523 U.S. at 598 (internal quotation
marks omitted).
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Having decided that the court erred in denying al of the
summary judgment motions presented by Bess and Y erby, we
now turn to the appeals of the former Warden White and the
former California Director of Corrections Gomez.

VII.

The district court denied qualified immunity to Gomez

and White, holding that they might be held liable for their part
in violating Jeffers constitutional rights. A prison officia
violates the Eighth Amendment only when he or she'knows
of and disregards an excessive risk to inmate health or safe-
ty." Farmer, 511 U.S. at 837. This standard requires that the
official be subjectively aware of the risk; it is not enough that
the official objectively should have recognized the danger but
failed to do so. Id. at 838. "[T]he official must both be aware
of facts from which the inference could be drawn that a sub-
stantial risk of harm exists, and he must aso draw the infer-
ence." |d. at 837.

A.

Jeffers argues that, as California Director of Correc-

tions, Gomez promulgated and maintained policies regarding
the use of lethal force against prison inmates that violated his
Eighth Amendment right to be free from cruel and unusual
punishment. In order to deny qualified immunity on this basis,
the district court was required to find "a policy so deficient
that the policy itself isarepudiation of constitutional rights
and is the moving force of the congtitutional violation." Red-
man v. County of San Diego, 942 F.2d 1435, 1446 (9th Cir.
1991) (en banc) (citations and interna quotation marks omit-
ted). We cannot agree that CDC's policies were so fundamen-
tally flawed.

The district court stated that Director Gomez could be lia-
ble under the Eighth Amendment "for enacting a policy which
improperly alows the use of deadly force. . . if[he was]
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aware that the policy created a substantial risk of serious harm
to inmates and [he] failed to respond reasonably to it." The
court then found that triable issues of fact existed as to
whether: (1) Director Gomez was aware of an excessive num-
ber of inmate shootingsin California prisons prior to Septem-
ber 27, 1996; (2) whether correctional officersin California
were shooting inmates at an unusually high rate in compari-
son to the rest of the country; and (3) whether the use-of-force
policy in place on September 27, 1996, may have contributed
to plaintiff'sinjuries. Once the court determined that Gomez
had knowledge of CDC's rate of inmate violence, it placed
virtually no further burden of proof on Jeffers. He was not
required to present one iota of evidence to establish how
Gomez's actions contributed to hisinjuries. The absence of
even aminimum proof threshold to establish a causal relation-
ship was utterly at odds with the doctrine of qualified immu-

nity.

The undisputed record establishes the constitutional valid-
ity of the use-of-force policy designed and implemented by
Gomez. Prior to the September 27, 1996 riot at CSP-Sac,
Gomez established an internal task force to evaluate the use-
of-force policy then in existence. After concluding its review
of the policy, the task force recommended, among other
things, that less lethal weapons be introduced into the prison
system. On May 19, 1995, in response to Gomez's concern
that the use-of-force policy was resulting in the inappropriate
use of firearms, CDC revised its policy.

The use-of-force policy at the time of the riot stated that
"firearms shall only be used when reasonably necessary to
prevent or stop escapes, the taking of hostages, or other cir-
cumstances which present an immediate danger of escape,
loss of life, great bodily injury, or damage to a substantial
amount of valuable property." The policy also provided that
officers were to "shoot to disable rather than to kill" when a
threat to life or great bodily harm was occurring and that
"[f]irearms shall be used as alast resort and only after other
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resources have been considered and are either exhausted or
are determined to be clearly inappropriate.” Finaly, the
revised policy reiterated that firearms were not to be utilized
to stop mere fist fights between inmates where there was not
danger of death or great bodily harm.

The district court placed great weight on the observation

that, at the time of theriot, there had been an excessive num-
ber of inmate shootings by prison guards in California prisons
system-wide, and that CDC correctiona officers were shoot-
ing at inmates at unusually high rates as compared to other
jurisdictions. Under the district court's analysis, Gomez could
be condemned for his knowledge of past prison conditions
even where, asis demonstrated by this record, he stroveto
correct those problems. Under this reading a CDC Director
would never prevail on qualified immunity on any claim for
aninjury in aCalifornia prison. The district court's approach
requires no proof of objectively wrongful conduct and permits
amere dispute over the most effective policy for curbing
inmate injuries to defeat qualified immunity.

The uncontroverted evidence in this case smply does

not support the conclusion that CDC's policy regarding the
use of force in aprison riot context was constitutionally
unsound. Nor did the district court rely on any evidence that
CDC's palicies, or Gomez's actions in implementing them,
were the moving force behind any constitutional violation in
this case. Jeffers own retained expert conceded that the train-
ing on CDC's use-of-force policy was "legally sound and
consistent with good correctional practice and policies
throughout the United States.”

B.

Jeffers aleged in his second claim for relief

("supervisory liability") that Gomez's failure to "properly
train, supervise and/or discipline subordinate custodial per-
sonnel with respect to the use of deadly force on inmates at
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CSP-Sac" resulted in Jeffers injuries. Generally, supervisory
officials are not liable for the actions of subordinates on any
theory of vicarious liability under 42 U.S.C. 8 1983. Hansen
v. Black, 885 F.2d 642, 645-46 (9th Cir. 1989). A supervisor
may be liable under § 1983 only if there exists either " (1) his
or her personal involvement in the constitutional deprivation,
or (2) asufficient causal connection between the supervisor's
wrongful conduct and the constitutional violation.' " Redman,
942 F.2d at 1446 (quoting Hansen, 885 F.2d at 646) (empha-
sisadded)); see also MacKinney v. Nielsen, 69 F.3d 1002,
1008 (9th Cir. 1995).

With respect to the training of CDC employees, the district
court assumed the following facts: (1) that correctional offi-
cers aretrained to shoot at "center mass' (the torso areaq) at
stationary targets at distances of fifty to one-hundred yards;
(2) that officers were not taught to practice hitting arms or
legs, (3) that the use of open-sighted rifles and training to
shoot at "center mass' are somehow inconsistent with CDC's
"shoot to disable" policy; and (4) that some CDC staff differ
in their views as to the "exact meaning" of"shoot to disable.”
None of these circumstances, however, supports the conclu-
sion that an inadequacy in CDC's training program led to a
deliberate violation by Director Gomez of Jeffers Eighth
Amendment rights.

Because Director Gomez had no direct involvement or
direct management responsibility for quelling theriot, his
qualified-immunity defense should have been examined
within the context of policy-level activities. Instead, the dis-
trict court concluded that he could be liable under the Eighth
Amendment merely for "afailure to appropriately train and
supervise in the use of deadly force." The court stated that
Jeffers had presented evidence sufficient to create an issue of
disputed fact asto "whether correctional officers were prop-
erly trained and supervised in the use-of-force and in proce-
dures to notify superiors of a potentially dangerous incident”
and "whether the failure of defendants to properly train and
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supervise correctional officers may have contributed to plain-
tiff'sinjuries.”

The district court failed to impose any burden on Jef-

fersto show that Director Gomez conducted himself in areck-
less or malicious manner or that his actions were, in fact,
deliberate. It also neglected to determine or even to address
the CDC's use-of-force policy at the time of theriot or the
supervision and training provided to the employees on the
use-of-force policy. Instead, the district court sanctioned a
public policy review by ajury that could result in personal lia-
bility for an official never shown to have acted in violation of
clearly established constitutional law.

Accordingly, we conclude that the court erred in not
granting Director Gomez's motion for summary judgment.

C.

The court made severa errorsin its analysis of the charges
leveled against Warden White. It failed to analyze whether
federal law clearly established that the warden's reliance on
the CDC's Shooting Policy violated Jeffers rights. In fact, it
was the warden's duty to implement this policy, as there was
no clearly established law prohibiting its use.

1.

The redlities of thisincident must not be ignored. Thiswas
one of the largest prison disturbancesin the history of the
Department. Numerous varieties of weapons, including many
which were potentially lethal, were utilized by inmates during
the riot. Inmates and staff were physically attacked, and four-
teen people were sent to the hospital for emergency treatment.
Sixty people required medical care at the prison clinic.

The use of firearms during a prison riot is not unlaw-
ful. See Madrid v. Gomez, 889 F. Supp. 1146, 1179 (N.D. Cal.
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1995). Jeffers has not provided any authority that, absent con-
crete evidence of potential problems under the existing policy,
the warden had a duty to change either his supervising chain
of command or statewide training requirements or materials.
Thereisalso no indication that, prior to September 1996, Cal-
ifornia courts had grappled with any law prohibiting prison
officials from utilizing statewide training practices required
by their supervisors.

2.

The court also denied qualified immunity as to Jeffers

claim that Warden White created an unsafe and potentially
volatile situation by housing inmates of various races and
gang affiliations together in ageneral population yard. White
complied with the statewide housing practice, and he had no
affirmative duty to change the policy.

The undisputed facts show the following safety mea-

sures at CSP-Sac: each inmate is extensively evaluated for
housing placement by the classification committee on arou-
tine basis prior to and during the housing assignment; gang
members are removed from the general population setting;
inmates of different races or gang histories are assigned to
yards with the goal of maintaining aracia or gang-affiliation
balance; staff constantly conduct random cell searches and
daily walks of the yard looking for weapons; and each inmate
is physically searched prior to hisrelease into the yard. Such
housing arrangements, which are statewide policy, existed
prior to White's becoming the warden. Therefore, qualified
immunity should have been denied only if Jeffers could prove
that it was clearly established that Warden White should have
declined to rely upon this statewide policy. We conclude that
White was not subjectively aware of an obvious danger in
implementing standard prison safety procedures and that the
district court erred, therefore, in denying him qualified immu-
nity.
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3.

Jeffers produced evidence allegedly supporting the theory
that the correctional officers recelved substandard training.
This evidence suggests that the officers were told to "shoot to
disable” (i.e., shoot at extremities) in situations involving a
threat to life or great bodily harm, but they were nevertheless
trained to shoot at center mass. Jeffers also emphasizes that
officers were not shown shooting policy demonstration films,
despite the availability of these aids.

Even if these allegations are taken as true, such deficiencies
in training technique are insufficient to establish, even cir-
cumstantialy, that a substantia risk of serious harm to
inmates was known to defendants Gomez and White. Jeffers
claims must be viewed in light of the Court's admonition to
accord prison officials" “wide-ranging deference in the adop-
tion and execution of policies and practices to further institu-
tional order and security.' " See Whitley , 475 U.S. at 321-22
(quoting Bell v. Walfish, 441 U.S. 520, 547 (1979)). This def-
erence applies to conduct during an actual disturbance as well
as prophylactic measures to prevent such a disturbance. See
id. at 322.

4.

In addition, Jeffers asserts that there was (1) an insufficient
store of non-lethal weapons in the guard towers; (2) an inade-
guate emergency action plan at CSP-Sac for dealing with a
major disturbance; and (3) an absence of reporting procedures
to inform Warden White of rumored disturbances, such asthe
one that preceded the September 27, 1996 disturbance. Asto
the mix between non-lethal and lethal weapons, relating to the
availability or use thereof, this court is not permitted to micro-
manage the selection of weapons to control disturbances of
various magnitudes included in the emergency plans. We sim-
ilarly defer to the CSP-Sac prison officias, who have experi-
ence derived from years of observation and practice, asto the
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appropriateness of their emergency action plans. Finaly, the
evidence indicates that reporting procedures for informing
prison officials of potential disturbances did exist.6

VIII.

In Whitley, the Court addressed the issue of an offi-

cial's proper conduct during aprisonriot. 475 U.S. at 321.
The Court noted that a prison official has a duty to protect
prison employees, visitors, and the inmates themselves, and it
recognized the difficult balance that this duty may entail. 1d.
at 320. In light of these complexities, the Court cautioned that
" “[p]rison administrators . . . should be accorded wide-
ranging deference in the adoption and execution of policies
and practices that in their judgment are needed to preserve
internal order and discipline and to maintain institutional
security.' " Id. at 321-22 (quoting Bell, 441 U.S. at 547).

Gomez was not present at CSP-Sac during the distur-
bance, and therefore he cannot be found to have been acting
maliciously or sadistically at the time. Thereisno basisto
describe Warden White's conduct during the disturbance as

6 In asworn declaration, former Warden White described the policy for
responding to rumors of inmate violence:

When information such as rumors regarding inmate violenceis
received by staff, thisinformation goes through the chain of com-
mand within the housing units. Depending upon the reiability of
the information, it may be further investigated by housing staff

or by the Investigative Services Unit. Generalized, unverified
rumors are received on adaily basis. | do not expect my Captains
to bring this information to my attention when it is of such a
nature. When the information is verified, depending upon the
extent of the information, as to whether it involves afew inmates
or numerous inmates, it will be brought to the attention of admin-
istrative staff such as the Associate Wardens, the Chief Deputy
Warden and myself. Furthermore, when | would visit the housing
units, | would speak directly to staff who would often inform me
of certain situations and brief me regarding the investigative pro-
cess.
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malicious or sadistic. Jeffers objects that White failed to take
immediate command of the prison during the disturbance, as
required under CDC policy. Regardless of whether thisisa
valid criticism, Jeffers has not alleged, nor has he produced
any evidence supporting the proposition, that any such failure
resulted from malice, sadism, or an intent to cause harm. In
sum, the evidence does not indicate any action by Gomez or
White during the disturbance that congtituted a knowing vio-
lation of Jeffers constitutional rights under Whitley. Absent
any indication that Gomez or White knowingly or intention-
aly violated Jeffers constitutional rights, the court erred in
denying them summary judgment on this ground.

* k *k * %

Accordingly we hold that each of the Appellants was enti-
tled to qualified immunity and the court erred in failing to
grant summary judgment on their motions. We reverse the
judgment of the district court and remand with a direction to
enter judgment in favor of Appellants.

REVERSED and REMANDED.
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